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Passed by Shri Uma Shanker, Commissioner (Appeals)

TT 31TI, ks&tzr 5cue grea, (ais-Iv), 3zaarar 3, 31rm#la zrr salt
a 3?er if@tish fa

Arising out of Order-In-Original No 245/REBATE/2018 Dated: 06/02/2018
issued by: Assistant Commissioner Central Excise (Div-IV), Alunedabad North

"Ef 3-14"1c>1chc1~/\.lklc!la'I cnT c=rm 'Qcl(ff t@T (Name & Address of the Appellant/Respondent)

Mis Star lmpex

at arfr s 3r4ta 3r 3rials 3rd mar & it a s 3mer h f zrnfrfa #a
aarga Tara 3f@1art at 3-lQIC>f m gr4rur 3laWI a nar k [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

9Iraar aTutarur 31rd :
Revision application to Government of India:

(1) (a) (@) h4a 5eula Qra 3rf@1fzrr 1994 Rt err 3ra Rt al a ma+ii h a q@ Ir
cm- 3q-Ir hs rrar uian # 3iaaia utaru 3raze 3rfr +fa, ma #al, f@ +in4, 1GT

fctawr, atf #ifs, taeru sraa, ia mr,a fee#-1 10001 at R ac#uf [
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(4I) 4fm #z h ma ii sa@ ara fs# sisrwn nr 3rczr arna ii znr fat
iera au eisra -;H" m ~ -arct w a:rrar -;H",m fclm'I" a:isR<rTR n sisa? a f@as#r mR@iA
-;H" m fclm'I" sisrwnzt an RR ,fazm alra ge et l

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ·

3filrl '3clllcFJ cBl" '3clllc\rl ~ * 'T@R * -~ "GIT~~ <iRf cBl" W ~ 3ITT ~~ "GIT ~
tJffi ~ w:r+f * ~nm ~. ~ * ~ 1TTfur cff. ~- r znr a i fr rf@fr (i.2) 1998
tfm109~~-~ <W"ITTI

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ '3clllc\+~ (3flf@) Pillfllcle1"1, 2001 * w:r+f 9 * 3tc=rfc:r fclPJru=t:c ~ ~ ~-8 if "c\l" ~
if, )fa srrer a sf am?r hfa f#aah ·lffii a fa qi-3gr vi or@a mgr a8t "c\l"-"c\l"
,fit a arr fr 3naaa farut al@gt Ur Irr rar z. ml ngff # 3tc=rfc:r erm 35-~ if
frrm~ tBl" * 'T@R * ~ * W~ t'r31N-6 ~ - c#i" "ITTd" ~~~I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a Q
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section · ·
35-EE of CEA, 1944, under Major Head of Account.

(Z.) Rf4a 37Tar # mer ui iva g erg q?) a Gaa mmm 200/- timi :fTTfFl
c#i" \JJW om ursi icaaa ya arr vuar st err 1 ooo/- c#i" ffi :fR1R c#i" \JJW I

The revision application shall be accompanied by a fee of Hs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

hr yca, #tu saia zgcr g hara 37fl#t nrznf@raw # 4fa3ft:­
AppeaI to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta uni«a zycn rf@rm, 1944 cBl" efNT 35-~/35-~ * 3tc=rfc:r:­
Under Section 35B/ 35EofCEA, 1944 an appeal lies to:-
a«ffaar ceriaa if@eaftmaflt zyca,st Gara yea vi hara; 3r4l#ta nznf@raw
cBl" fclffi~~~.=f. 3. 31N. • g, { fact at yd

0

(a)

(b)

(2)

the special qench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1" in all matters relating to classification valuation and.

3afRra qRb 2 (1)a j mgrgi srcrar #t srft, r@tit # mm # #ta gre, #4tr
6gr«a zyca vi hara ar@tr zmrnrferawt (Rrbc) #t ufa 2fr f)f8at, 3rs&rar i sit-2o,
##e <4Ruaqrus, iaruft q, 31€I414[a--380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

8€ta Una yea (sr#a) Ru+rat, 2001 cBl" efNT 6 * sir+fa vua gy-3 feiffa fg 313IT
~~- cBl" w 3Jtfu.r * farsg 3rfh fag ng 3mt 6tar ufji fea set snr gyc6
cJ5J" .:rrrr, &!:ffGf cJ5J" .:rrrr olR.WITTTT TIT 5#fITT; 5 G ITUa n t asi 6T; 1000/- 6) 3haft
617fTI nsia zyea at nir, atrur at +rrr,-olR-WITTTT <T<IT~-~ 5 <1fflf "lJT 50 <1fflf-"ctcP "ITT ill
~5000/- ffi ~NA! 6l7fT I .usi surd zyca t qi, an at +rrr 31N ~-~~ ~ 50
erg Ira snr asi6u; 100oo/- #6h 3hurt ztft I c#i" m Xi6llJcfj·~-qit-J.;:-c1xr~~~fl xf••,, • . :,.. ~ :_.;» ±] i %4.753

1& "co 4s
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a1fha a rue # a ii viier at ult zr =Ir Ur en a fa#t fa 14Ra a # la at
Irr aT l sfsa znrnf@raw #t fa fer ?at

The appeal to the Appellate fribu□al sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

"- I

0

0

(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

urarru zgcan. arf@ft 4g7o zrer is1fr #t orqR-4 # sifa fefRa fag3r a 3m«a zn
e mr#gr zrenReff fufzu ,Tf@rantmar r@ta at ya If w 6.6.so ha cp"f rllllll61ll ~
feasz Gaar ear argy

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

ga 3it if@erami at fiauta cf@ Rat #l sit #ft arr naff fut near uit vtr zyea,
ah4 Gara ye vi hara sr4hr mrnf@eraswr (raff@f@,) Rm, 1902 # [Rea ?

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

v#tar gycan, €tu surd yea g hara afar zrrnf@raw (Rre), a sf sr#tit # mr i
~mal(Demand) ~ c!.s (Penalty) cp"f 1o%a srar air 3@art& 1rife, 3rfraa qaGar 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

hc4hr 3qr la3ilaraa3iii, anf@ztr "a+crRt iar"(Duty Demanded) -.:, .

(i) (Section) is 1D hreefRr uf@r;
(ii) furaacrdzks@z#r0fr;
(iii) herdhffriiaera 6 hasa 2zr if@r.

> zrzrasm'iRa3rfl' iisz r4smr#taec ii, 3ril' rfr ata fee ra era a=afarark."· " .:, . "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994) - .

Under Central Excise and :service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; ·
(ii) amount of err.oneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

asst # rr raw + s st« wmas«er «r sea ni sr« sa tr"""%"$$%%ff6m%&
az grca # 10% 3narc r 3it srzi aaa avg fa(Ra pt aGf' cit15 cfi' 10% 3fa'@Tif 'CJ'{ cfi'I' - ,,-•::·J-c "'Gs,<1/~ .

.:, .:,· . > , % a
-» · ' dl

In view of above,. an appeal against this order shall lie before the Tribunal a ·@3%
of the duty demanded where duty or duty and penalty are in dispute, or penal~ W,0er - ·· · - n ~/i
alone is in dispute." as" •
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ORDER-IN-APPEAL
¢

M/s Star Impex, 406-407, Vrajbhumi Complex, Off C.G. road, Navrangpura,

Ahmedabad - 380 009 (hereinafter referred to as the appellant), had filed a rebate claim

of Rs.5,13,675/- of CENVAT duty paid on goods falling under Chapter 32 of the first

Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985), cleared for export under
Drawback I Zero duty EPCG scheme. The appellant had clared the said goods from the

.premises of the manufacturer M/s Flow ink & coatings Pvt. Ltd., Plot No. 24 & 25,

Changodar industrial Estate, Sarkhej Bavla Road, Ahmedbad falling under the

jurisdiction of Ar-11, Division-IV, Ahmedabad. The rebate claim was decided vide Order­
in-original No.245/REBTE/2018 dated 06/02/2018 (hereinafter referred to as 'the

impugned order') passed by Assistant Commissioner, G.S.T. & Central Excise, Division­

IV, Ahmedabad (North) (hereinafter referred to as 'the adjudicating authority'). In the

impugned order, the rebate claim has been rejected on the ground that the appellant

had availed CENVAT credit of SAD / ADC, which is not a specified duty as per the

explanation given for 'duty' in terms of Notification No. 19/2004-CE (NT) dated

06/09/2004 issued under Rule 18 of Central Excise Rules, 2002.

3. Aggrieved by the impugned order, the appellant has filed appeal, chiefly, on the

following grounds:

0

1) The fact is not under dispute that the appellant had paid Central Excise duty at
the time of purchase and that the goods had been exported. The appellant had
exported the goods in terms of notification no. 19/2004-CE (NT) dated
06/09/2004 as amended, read with rule 18 of the Central Excise rules, 2004. The
appellant has not control over the documents of the manufacturer M/s Flow Ink &
coatings Pvt. Ltd. and it is the manufacturer's discretion as to how the payment of
duty is made in terms of Central Excise Law. In terms of Rule 3(1) of the Cenvat
Crdit Rules, 2004 (CCR, 2004), CENVAT equals, inter alia, duty of excise in
terms of CETA, 1985 as well as he additional duty leviable under sub-section (5)
of section 3 of the Customs Tariff Act and credit availed in terms of Rule 3(1) of
CCR, 2004 can be utilized for making payment of any duty of excise on any final Q
product in terms of Rule 3(4) of CCR, 2004. The manufacturer was thus eligible
for taking credit and at the end of the month the manufacturer had sufficient
credit balance of Basic Excise duty as well as additional duty leviable under sub-
section (5) of section 3 of the Customs Tariff Act, 1975. In the case of Sterlite
Industries vs CCE - 2008 (225) ELT 397 (CESTAT), it has been held that duty
paid through CENVAT account is also excise duty. It is requested that the
impugned order be set aside.

4. Personal hearing was held on 02/02/2018. Shri Jayesh Pithadia, C.A. appeared

on behalf of the appellant and reiterated the grounds of appeal. SAD was utilized fo

payment of duty.

5. I have carefully gone through the contents of the impugned order as well as

the grounds of appeal filed by the appellant. The only issue to be decided is whether the

adjudicating authority had correctly rejected the rebate claim filed by1f6apppellant for
goods exported by the appellant procured from a manufacture\!/},'.; ,,,;,;,.,,~~duly

wee so sea .A ;3- > .+er Fooo ?·"
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Before dwelling on to the dispute, I would like to reproduce the following for

o.

0

ease of reference:

CENVAT CREDIT RULES, 2004

RULE 3. CENVAT credit.(1) A manufacturer or producer offinal products or a [provider of
output service] shall be allowed to take credit (hereinafter referred to as the CENVAT credit) of-­
(i) the duty ofexcise specified in the First Schedule to the Excise Tariff Act, leviable under the
Excise Act:
[Provided that CENVAT credit ofsuch duty ofexcise shall not be allowed to be taken when paid on
any goods-
(a) in respect ofwhich the benefit ofan exemption underNotification No. 1/2011-C.E., dated the 1st
March, 2011 is availed; or
(b) specified in serial numbers 67 and 128 in respect ofwhich the benefit ofan exemption under
Notification No. 12/2012-C.E., dated the 17th March, 2012 is availed;]
(ii) to (via)
(vii) the additional duty leviable under section 3 ofthe Customs Tariff Act, equivalent to the
duty ofexcise specified under clauses (i), (ii), (iii), (iv), (v) [, (vi) and (via)]:
[(viia) the additional duty leviable under sub-section (5) ofsection 3 ofthe Customs Tariff Act

[emphasis added]

CENTRAL EXCISE RULES, 2002

RULE 18. Rebate of duty. Where any goods are exported, the Central Government may, by
notification, grant rebate of duty paid on such excisable goods or duty paid on materials used in the
manufacture or processing of such goods and the rebate shall be subject to such conditions or
limitations, ifany, and fulfilment ofsuch procedure, as may be specified in the notification.

[Explanation. - For the purposes of this rule, "export", with its grammatical variations and cognate
expressions, means taking goods out of India to a place outside India and includes shipment ofgoods
as provision or stores for use on board a ship proceeding to a foreign port or supplied to a foreign
going aircraft.]

NOTIFICATION NO. 19/2004-CENT) [relevant extracts)

Rebate ofduty for exports to countries other than Nepal and Bhutan-ProcedureNotification No.
40/2001-C.E. N.T.) partially superseded

In exercise ofthe powers conferred by rule 18 ofthe Central Excise Rules, 2002 and in supersession of
the Ministry of Finance, Department of Revenue, notification No. 40/2001-Central Excise (N.T.),
dated the 26th June 2001, [G.S.R. 469E), dated the 26th June, 2001] insofar as it relates to export to
the countries other than Nepal and Bhutan, the Central Government hereby directs that there shall be
granted rebate of the whole of the duty paid on all excisable goods falling under the First Schedule to
the Central Excise Tariff Act, 1985 (5 of 1986), exported to any country other than Nepal and Bhutan,
subject to the conditions, limitations and procedures specified hereinafter, ­

Explanation I.- "duty" for the purpose ofthis notification means duties ofexcise collected under the
following enactments, namely :
(a) the Central Excise Act, 1944 (I of 1944);
(b) the Additional Duties ofExcise (Goods ofSpecial Importance) Act, 1957 (58 of 1957);
(c) the Additional Duties ofExcise (Textiles and Textile Articles) Act, 1978 (40 of 1978);
(d) the National Calamity Contingent duty leviable under section 136 ofthe Finance Act, 2001
(14 of2001), as amended by section 169 ofthe Finance Act, 2003 (32 0f2003) and further amended
by section 3 ofthe Finance Act, 2004 (13 of2004);
(e) special excise duty collected under a Finance Act;
(f) additional duty ofexcise as levied under section 157 ofthe Finance Act, 2003 (32 0£2003);
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 ofthe
Finance (No. 2) Bill, 2004.

The rebate of excise duty on exported goods is granted under rule 18 of the Central

Excise Rules, 2002. The procedure has been prescribed in notific tion?lg{9/2004­
-1 r

cENn dated 6.0.2004 m case ot exports to countries other .,3y7%lz%?ea""
states that there shall be granted rebate of the whole of the du1li 1d q~I~,ble

seas tao oner heet saneut- to he cerror cos Tan"g4\1%$%$%9%%1°

[emphasis added]
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any country other than Nepal and Bhutan, subject, to the conditions, limitations and
· procedures specified therein. The notification further vide its Explanation I defines what
"duty"would be for the purpose of rebate. On examining the rebate claims in this back

drop I fin_d that the appellant has filed the rebate under Notification No. 19/2004-CE(NT)

dated 6.9.2004 and that the appellant has exported the goods on payment of duty from

their CENVAT account. There appears to be no dispute as far as other conditions &

limitations, laid down in the notification, except that the appellant discharged the duty

before exporting the goods by debiting from CENVAT credit, ·the amount which was

lying in the credit on account of 4% SAD on the ground that the claims could not be

sanctioned primarily because the additional duty leviable under sub-section (5) of

section 3 of the Customs Tariff Act did not find a mention in the explanation I of the

notifications. The said Explanation I clearly lists the duty on which rebate will be

granted. The adjudicating authority has no where stated that the rebate claim filed by

the appellant is in respect of 4% SAD paid by the appellant. There is no doubt in my

mind that the rebate claims are in respect of duties of excise paid under the Central
Excise Act, 1944, before export of goods under rebate. This payment of duty of excise

under Central Excise Act, 1944, clearly finds mention in the said Explanation I. o
7. As far as the case laws of Vinati Organics Limited [2014(311) ELT 994(Gol)] and

Alpa Laboratories Limited [2014(311) ELT 654 (Gol)] are concerned, I find that both

these case laws are distinguished in as much as in both these cases, rebates were filed

under notification No. 21/2004-CE(NT) dated 6.9.2004. The relevant text of the

notification ibid, is reproduced below for ease of reference:

NOTIFICATION NO. 21/2004-CENT) [relevant extracts]

Rebate ofduty on excisable goods used in manufacture/ processing ofexport goods --Procedure
Notification No. 41/2001-C.E. (N.T.) superseded

In exercise of the powers conferred by of rule 18 of the Central Excise Rules, 2002 and in supersession
of the Ministry of Finance, Department of Revenue, notification No. 41/2001-Central Excise (N.T.),
dated the 26th June, 2001 (G.S.R. 470(E) dated the 26th June, 2001], the Central Government hereby,
directs that rebate of whole of the duty paid on excisable goods (hereinafter referred to as 'materials')
used in the manufacture or processing of export goods shall, on their exportation out of India, to any
country except Nepal and Bhutan, be paid subject to the conditions and the procedure specified
hereinafter:-
Explanation. - "duty" means for the purposes ofthis notification, duties ofexcise collected under the
following enactment, namely :­
(a) the Central Excise Act, 1944 (1 of 1944);
(b) the Additional Duties ofExcise (Goods ofSpecial Importance) Act, 1957 (58 of 1957);
(c) the Additional Duties ofExcise (Textiles and Textile Articles) Act, 1978 (40 of I978);
(d) the National Calamity Contingent duty leviable under section 136 ofthe Finance Act, 2001
(14 of2001), as amended by Section 169 ofthe Finance Act, 2003 (32 of2003) and further amended by
Section 3 ofthe Finance Act, 2004 (13 of2004);
(e) special excise duty collected under a Finance Act;
(f) additional duty ofexcise as levied under section 157 ofthe Finance Act, 2003 (32 of2003);
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 ofthe
Finance No. 2) BiII, 2004.

o

i lam.
grants rebate of wh : ~ )d on
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As is evident notification no. 21/2004,

excisable cods used in manufacture/
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thereafter defines duty under explanation. There is a clear distinction between both the
?i .±.

notifications issued under Rule 18 of the Central Excise Rules, 2002. While notification

No. 19/2004-CE(NT) dated 6.9.2004 grants rebate on export of excisable goods,

notification no. 21/2004, ibid, grants rebate on duty paid on excisable goods used in the

manufacture/processing of export goods. Under notification No. 21/2004, no rebate can

be claimed on materials used, in respect of 4% SAD, since the additional duty leviable

under sub-section (5) of section 3 of the Customs Tariff Act, does not find a mention in

the list of duties under explanation to the notification. Now to stretch this logic to

notification No. 19/2004-CE(NT) dated 6.9.2004, when it clearly speaks of rebate of

excise duty on exports of excisable goods on payment of duty under the Central Excise

Act, 1944, is not a valid argument. Therefore, I find that the appellant is eligible to the

rebate claim of the duties filed in the instant case under notification No. 19/2004-CE(NT)

dated 6.9.2004 and accordingly, the impugned order rejecting the rebate claim is liable

to be set aside. The appeal is allowed .

8. 3r4)ar a RR a 3mr4hr ar furl 5utmal far star t
The appeal filed by the appellant stands disposed of in the above terms. "~

31%
(3mr gia)

.3ITWn
h.la a (3r4ten)

Date: 221 03/2018

(K.P. )
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.
To

1. Mis Star lmpex,
406 -407, Vrajbhumi Complex,,
Off C.G. Road, Navrangpura,
Ahmedabad - 380009

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North). b d (N rth)
a. me Aaaitonal commissioner, c.a.s.T (system)%9)"3""g,$"a° ° ·
4. The A.C / D.C., C.G.S.T Division: IV, Ahmedabad o .
5.Guard File.
/6. P.A.




